
In  the Matter of Pau l Messina, City of T renton   

CSC Docket  No. 2011-3169 

(Civil Service  Com m iss ion , dec ided March  7, 2012) 

 

 

Paul Messina , a  Police Lieutenant  with  the City of Trenton , represented by 

Anthony J . Fusco, J r ., Esq., appea ls the decision  by the City of Trenton  to not  

appoin t  h im from the specia l reemployment  list  for  Police Capta in .   

 

As background, the appellan t  received a  permanent  appoin tment  to the t it le 

of Police Capta in  with  the appoin t ing author ity effect ive May 18, 2006.  In  

November  2010, the appoin t ing author ity conducted a  layoff.  As a  resu lt  of this 

layoff, the appellan t  was demoted to Police Lieutenant  effect ive November  5, 2010.  

The appellan t  was placed on  a  specia l reemployment  list  for  Police Capta in , and is 

current ly the only eligible on  th is list .   

 

In  the instan t  mat ter , the appellan t  contends tha t  the appoin t ing author ity is 

making improper  “act ing” appoin tments with in  the Police Department . Specifica lly , 

the appellan t  a lleges tha t  on  J anuary 28, 2011, Police Capta in  J oseph J uniak was 

named Act ing Police Director .  On J anuary 29, 2011, Police Lieutenant  Steven  Varn 

was named as an  Act ing Police Capta in  to fill J uniak’s capta in  posit ion .  Therea fter , 

the appellan t  filed a  gr ievance, contending tha t  he should have been  appoin ted 

Police Capta in  as he was the only person  on  the specia l reemployment  list .  Varn 

remained in  the Act ing Police Capta in  posit ion  unt il May 25, 2011.  At  tha t  t ime, 

the appellan t  received the Act ing Police Capta in  designa t ion .  The appellan t  

indica tes tha t  he reta ined th is posit ion  unt il September  16, 2011.  At  tha t  t ime he 

was returned to h is Police Lieutenant  posit ion .  Addit ionally, the appellan t  sta tes 

tha t  in  mid-October  2011 he wa s aga in  made Act ing Police Capta in  and tha t  he 

cont inues to hold th is posit ion .  The appellan t  a rgues tha t  if there was a  need for  an  

act ing posit ion  for  th is length  of t ime, then  there was a  need for  a  permanent  Police 

Capta in  posit ion  and tha t  he should receive such  an  appoin tment  with  a  ret roact ive 

da te of appoin tment .  In  suppor t  of h is content ions, the appellan t  submits numerous 

Police Depar tment  memoranda  indica t ing the “act ing” posit ions he references and 

well a s other  act ing posit ions throughout  the depar tment .  The appellan t  a lso 

request s a  desk audit  be conducted of the Police Depar tment .    

 

A review of officia l records revea ls tha t  the “act ing” designat ions indica ted by 

the appellan t  or  corresponding personnel act ions were not  en tered by the 

appoin t ing author ity in to the County and Municipa l Personnel System (CAMPS) 

da tabase as required.   

 

CONCLUSION  

 



N .J .A.C. 4A:4-1.6(b)1 provides tha t  tha t  when an  appoin t ing author ity makes 

an  appoin tment  to a  specific posit ion  in  Sta te service or  a  specific t i t le in  local 

service, an  in ter im appoin tment  sha ll be made where the posit ion/t it le is held by a  

permanent  employee who is on a  leave of absence.  Addit ionally, N .J .A.C. 4A:4-

1.6(h) indica tes tha t  if a  complete eligible list  exist s for  the t it le, the in ter im 

appoin tment  sha ll be made from tha t  list  and an  in ter im appoin tee’s name sha ll 

remain  on  the eligible list  for  considera t ion  for  permanent  employment .  Fur ther , 

N .J .A.C. 4A:4-1.3 sta tes tha t  an  unclassified appoin tment  may be made to any t it le 

or  posit ion  a lloca ted to the unclassified service by sta tu te or  the Civil Service 

Commission .  The permanent  appoin tment  r ights of Tit le 11A, New J ersey Sta tu tes, 

a re not  applicable to unclassified appoin tments.  

 

 In it ia lly, the Commission  notes tha t  there is no such  designa t ion  as an 

“act ing” appoin tment  under  Civil Service ru les.  N .J .S .A. 11A:4-13 and N .J .A.C. 

4A:4-1 et seq. provide for  regula r , condit iona l, provisiona l, in ter im, temporary, and 

emergency appoin tments.  S ee In  the Matter of R ussell Davis  (MSB, decided August  

10, 2005); In  the Matter of Michael S haffery  (MSB, decided September  20, 2006).  In  

the instan t  mat ter , the record evidences tha t  Varn  and the appellan t  were 

appoin ted to Police Capta in  posit ions due to leaves of absence granted to Police 

Capta ins accept ing unclassified Police Director  posit ions.  As such , Varn’s and the 

appellan t ’s appoin tments are proper ly considered in ter im appoin tments.  Fur ther , 

the appellan t  is correct  in  a rguing tha t  Varn  should not  have received an  in ter im 

appoin tment  a s there was a  complete specia l reemployment  list  ava ilable.  In  th is 

regard, the Commission  notes tha t  a  specia l reemployment  list  is considered 

complete even  if only one name is on  the list .  The appoin t ing author ity corrected it s 

er ror  when it  removed Va rn  from the in ter im posit ion  in  May 2011.  Since the 

appellan t  should have held th is in ter im posit ion  instead of Varn , some remedy is 

warranted.  In  th is regard, the appellan t ’s personnel record should be corrected to 

reflect  h is in ter im appoin tment  to Police Capta in  from J anuary 29, 2011 to 

September  16, 2011 and from the da te he was aga in  appoin ted to Police Capta in on 

an  in ter im basis in  October  2011.  However , since he did not  per form the dut ies of a  

Police Capta in  dur ing the per iod tha t  Varn  was the in ter im Police Capta in , the 

appellan t  is not  en t it led to any fur ther  remedy, such  as back pay.   

 

 The appellan t  a lso a rgues tha t  if an  in ter im appoin tment  was made for  such  

a  long per iod, then  a  permanent  appoin tment  must  be necessa ry to fill the posit ion .  

In  th is regard, the Commission  notes tha t  tha t  noth ing in  Civil Service law or  ru les 

requires tha t  an  appoin t ing author ity fill a  vacant  posit ion .  S ee In  the Matter of 

Institu tional Fire Chief (MSB, decided J anuary 12, 2005).  S ee also In  the Matter of 

T odd S parks (MSB, decided Apr il 6, 2005).  Fur ther , the Commission  notes tha t  the 

appellan t  did not  possess a  vested r ight  to a  permanent  appoin tment  since the 

posit ion  in  quest ion  was, pursuant  to t h is decision , filled on  an  in ter im basis 

pursuant  to N .J .A.C. 4A:4-1.6.  S ee In  the Matter of R ichard  Herrick , Docket  No. A-



2590-06T1 (App. Div. J u ly 28, 2008); In  the Matter of T im othy O’N eil , (CSC, decided 

February 8, 2012); In the Matter of Leon Daniels  (CSC, decided December  3, 2008).  

 

Addit iona lly, the appellan t  request s desk audit s for  the Police Depar tment .  

A depar tment -wide desk audit  appears unnecessa ry.  However , the appoin t ing 

author ity is ordered to prompt ly upda te it s personnel records to indica te a ll in ter im 

appoin tments and leaves of absence for  u nclassified appoin tments.  Fur ther , the 

appoin t ing author ity is urged to refra in  from using the term “act ing” when making 

appoin tments as th is is not  a  recognized appoin tment  under  Civil Service law and 

ru les and leads to confusion  among employees.    

 

ORDER 

 

Therefore, it  is ordered tha t  th is appea l be denied.   It  is fur ther  ordered tha t  

the City of Trenton  prompt ly upda te it s Police Depar tment  personnel records to 

indica te a ll in ter im appoin tments and leaves of absence for  unclassified 

appoin tments.   

 

This is the fina l administ ra t ive determinat ion  in  th is mat ter .  Any fur ther  

review should be pursued in  a  judicia l forum. 

 

 


